
RESPONSE TO PARAGRAPH NO. 85:

Denied.

ALLEGED CLAIMS FOR W,W

FIRSI' CAUSE OF ACTION
SHERMAN ACT 11

(Alleged Per se IDepI Rr:straiIIt of Trade - Concerted
Refusal to DealI Group Boycott)

(Against All Defendants)

RESPONSE TO PARAGRAPH NO. 86:

DlREcrv and Hughes incorporate· their responses to the paragraphs EchoSrar

iD:orporated.

RESPONSE TO PARAGRAPH NO. 87:

The allegatioDS in this paragraph purport to describe con1nlct3, and rights !bat allegedly arise

out of such contrllcts. which speak for themselves; DlREcrv and Hughes deny each and every

allegation thai is inconsistent therewith. DIRECTV and Hughes are without lalowledge or

information sufficieDt to fOIIll a beliefas to what the Retailen have agreed among themselves, aDd

therefore deny same. DlRECTV and Hughes deny the remajnjng allegations of this paragraph.

RESPONSE TO PARAGRAPH NO. 88:

IlctIied.

SECOND CAUSE OF ACTION
SJ!ElWAN ACT U

(Alleged IIlepl Restraint of Trade - Exclusive DeaJiDg)
(~:aiDst the DlRECTV Defendants and RCA)

RESPONSE TO PARAGRAPH NO. 89:

. DlREcrv and Hughes incorporate their responses to the paragraphs EchoSrar

iD:orporated.
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RESPONSE TO PARAGRAPH NO. 90:

DIRECTV and Hughes admit that sales of DBS equipment occur through consumer

electronics retailers. DIRECTV and Hughes deny the ['I'!IJ!ajnjng allegatioDli of this paragraph.

RESPONSE TO PARAGRAPH NO. 91:

The allegations in this paragraph purport to describe cotIlracts, and rights that allegedly~

out of such contraels, which speak for lbemselves; DIRECTV and Hughes deny each and every

allegation that is inconsistent therewith. DIRECTV and Hughes deny the remaining allegatiOns of

this paragraph.

RESPONSE TO PARAGRAPH NO. 91:

Denied.

RESPONSE TO PARAGRAPH NO. 93:

Denied.

RESPONSE TO PARAGRAPH NO. 94:

Denied.

THIRD CAUSE 011 AcrION
q.UTON ACT 13

(Alleged II1epl Sale or Agreemesat Not to Use Goods of a Competitor)
(ApiDst the DIRECTV DelendaDts and RCA)

RESPONSE TO PARAGRAPH NO. 95:

DIRECTV and Hughes iJll:o:rporare their responses to the paragrapbs EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO, 96:

The allegations in this parB.graph purport to describe comracts, and rights that allegedly arise

out of such conttaets, which speak for lbemselves; DIRECTV and Hughes deny each and every
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allegation that is inconsiStent therewith. DIRECfV and Hughes deny the remaining allegations of

this paragraph.

RESPONSE TO PARAGRAPH NO. 97:

The allegations in this paragraph pUIpOrt to descn'bc: conti'acts, and rights that allegedly arise

out of such contracts, which speak for themselves; DIRECfV and Hughes deny each and ~ery

allegation tbatis inconsistent therewith. DIRECfV and Hughes deny the remaining allegations of

. this paragraph.

RESPONSE TO PARAGRAPH NO. 98:

The allegations in this pllIBg[lIph purport to descn'bc: con1lllcts, and rights that allegedly arise

out of such contracts, which speak for themselves; DIRECTV IIDd Hughes deny each IIDd every

allegation that is inconsistent therewith. DIRECTV IIDd Hughes deny the remaining allegations of

this paragraph.

RESPONSE TO PARAGRAPH NO. 99:

The allegations in this paragraph pUIpOrt to descn'bc: contracts, IIDd rights that allegedly arise

out of such contracts, which speak for themselves; DIRECTV IIDd Hughes deny each and every

allegation that is incollSistcnt therewith. DIRECTV IIDd Hughes deny the mnaining allegations of

this paragraph.

RESPONSE TO PARAGRAPH NO. 100:

Denied on information am belief.

RESPONSE TO PARAGRAPH NO. 101:

Denied.

RESPONSE TO PARAGRAPH NO. 102:

Denied.
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RESPONSE TO PARAGRAPH NO; 103:

DCDied.
-

RESPONSE TO·PARAGRAPHNO. 104:

Denied.

FOtJllTH CAUSE OF ACTlON
SJJEBMAN ACI' t1

(ADqed Unreasonable RestraiDt of Tnde - HDTV EmusiYe-DeaIiug Contracts)
(Aamnst the DIRECI'V Defendan1s and RCA)

RESPONSE TO PARAGRAPH NO. 105:

DIRECTV and Hughes incorporale tbeir responses to tbe puagIllpbs EcboStar

incorporated.

RESPONSE TO PARAGRAPH NO. 106:

The allegatioIl$ in this paragraph purport to describe contracts, and rights that allegedly arise

out of such contracts, which speak for themselves; DIRECTV and Hughe3 deny each and every

allegation that is incOII$istent therewith. DIRECTV and Hughc3 deny tbe """,aining aIIega1ion3 of

this puagIlIph.

RESPONSE TO PARAGRAPH NO. 107:

Dcniccl.

RESPONSE TO PARAGRAPH NO. 108:

DIRECTV and Hughes are without knowledge or information sufficient to form a beliefu

to wbetbcr many high-power DBS receiving equipment rctaiIcn have rcfu3cd to purchase and

resell DISH-Network compatJ."blc high-power DBS receiving oquipmcnt. and thctcfore deny same.

DIRECI'V and Hup deny the' iemaining allegations in this paragraph.
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RESPONSE TO PARAGRAPH NO. 109:

Denied.

FIF'IH CAUSE OF ACTION
5J!ERMAN ACT §2

(Alleged Monopolization)
(ApiDst the DIRECTV Defmdants)

RESPONSE TO PARAGRAPH NO. 110:

DIRECTV aDd Hughes incoI]lOratc their re8pOlISCS to !be paragraphs EcboStar

incorporated.

RESPONSE TO PARAGRAPH NO. 111:

Denied.

RESPONSE TO PARAGRAPH NO. 112:

Denied.

RESPONSE TO PARAGRAPH NO. 113:

Denied.

RESPONSE TO PARAGRAPH NO. 114:

DIRECTV denies it sella equipment. DIRECTV aDd Hughes are without knowledge or

infommtion sufficient to fOlIn a belief as to !be truth of !be remaining allegations of this

paragraph, aDd therefore deny same.

RESPONSE TO PARAGRAPH NO. 115:

Denied.

RESPONSE TO PARAGRAPH NO. 116:

Denied.

RESPONSE TO PARAGRAPH NO. 117:
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Denied.

SIXTH CAUSE OF ACTION
mpjRMAN ACT 52 ..

(Alleged Attempted MooopoUzatlon)
(AgaiDst the DIRECTV DefenrlllnU)

RESPONSE TO PARAGRAPH NO. 118:

DIREcrv and Hughes incorporate their responses to the paragraphs EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO. 119:

Denied.

RESPONSE TO PARAGRAPH NO. 120:

Denied.

RESPONSE TO PARAGRAPH NO. 121:

Denied.

RESPONSE TO PARAGRAPH NO. l22:

Denied.

SEVENTH CAtlSE OF ACTION
LANHAM ACT l43(a)

(AUc:ed Unfair CompetWon and False Adfertlsiug)
(AgaiDst the DIRECfV DefenrlllnU)

RESPONSE TO PARAGRAPH NO. 123:

DIREcrv and Hughes incorporate their responses to the paragraphs EcboStar

incorporated.

RESPONSE TO PARAGRAPH NO. U4:

Denied.
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RiSPONSE TO PARAGRAPH NO. US:

Denied.

RESPONSE TO PARAGRAPH NO. 126:

.Denied.

RESPONSE TO PARAGRAPH NO. 127:

Denied.

RESPONSE TO PARAGRAPH NO. US:

Denied.

RESPONSE TO PARAGRAPH NO. l29:

Denied.

EIGHI'H CAUSE OF ACI'ION
COLORADO COMiUMER PRqIECTION ACT

CADeaed DecePtive Trade Pnu:tIces)
CAiabIst the DIRECTV DefelldaDts)

RESPONSE TO PARAGRAPH NO. 130:

DIRECTV and HugheS incorporate their responses to the paragraphs EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO. 131:

Denied.

RESPONSE TO PARAGRAPH NO. 132:

Denied.

RESPONSE TO PARAGRAPH NO. 133:

Denied.
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RESPONSE TO PARAGliPH NO. 134:

Denied.

NlNTB CAUSE OF ACI'lON
COLORADO ANTITRUST ACT

(A1JeIed Per Se IIlepl RestnlDt of Trade - Concerted
Refusal to Deal! Group Boycott) .

(Against All Defendants)

RESPONSE TO PARAGliPH NO. 135:

DIRECTV and Hllghes incorporate their respoasca io the paragraphs EclwStar

incorporated.

RESPONSE TO PARAGliPH NO. 136:

DIRECTV and Hug!IeJ lIe without lmowledge or information su:fficicnt to fcmn abeliefas

to wbctber the "National Exclusive Retailers" have refused to deal with ECHOSTAR, and

therefore deny same. DIRECTV and Hughes are without knowledge or iDfomlauon suflicicDI to

1brma beliefas to what the "National Exclusive Retailcrs" may have agreed to among themselves

as a group, and therefore deny same. DIRECTV and Hugbcs deny the remaining aIlcgations of

this paragraph.

RESPONSE TO PARAGliPH NO. 137:

Denied.

TENTH CAUSE OF ACI'lON
COLORADO ANTlTRUST ACT

(Alleaed D1epI RestraInt at 1'l'ade - Exclustn DeaUnl>
(ApiDst the DIllECI'V DefendaDts)·

RESPONSE TO PARAGRAPH NO. 138:

DIRECTV and Hllghcs inCmporate tlJeir responses to the paragraphs EcltoStar

incorPoi-ated.

28

FCC000000028

...- -
--_.._-----

FOR PUBLIC INSPECTION



RESPONSE TO PARAGRAPH NO. 139:

Denied.

RESPONSE TO PARAGRAPH NO. 140:

.The allegations in this paragraph purport to describe contracts, and rights that allegedly arise

out of such contracts, which speak for themselves; DIRECTV and Hughes deny each ande;';ery

allegation that is inconsistent therewith. DIRECTV and Hughes deny the n:maining allegations of

this paragraph.

RESPONSE TO PARAGRAPH NO. 141:

Deoicd.

RESPONSE TO PARAGRAPH NO. 142:

Deoicd.

ELEVENTH CAUSE OF AcnON
COLORADO ANTITRUST ACT

(AIlepd Um:eason g ble RestraIDt of Trade - HDTV
EsclusiTe-DeaHnc CODtrads)

(ApjDst the DIREcrv Det'endants ADd RCA)

RESPONSE TO PARAGRAPH NO. 143:

DIRECTV and Hughes incorporate ¢lcir -respocses to the paragraphs EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO. 144:

The allegations in this paragraph PlI1pOrtto describe contracts, and rights that alleged1y arise

out of such contracts, which speak for tbc:mse1ve5; DIRECTV and Hughes deny each and every

allegation that is inconsistent therewith. DIREcrv and Hughes deny the remajnjng allegations of

this paragraph.

.--

I,
I
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RESPONSE TO PARAGRAPlI NO, 145:

Denied.

RESPONSE TO PARAGRAPllNO.I46:

DIREcrv aDd Hughes are withoutknowledge or information sufficicIJt to foIlll a beliefas

to the truth of whether many high-power .DBS receiving equipment retailers bave refused to

purcba.se aDd resell DISH-Network compatible high-power DBS receiving equipment. and

therefore deny same. DIRECTV' aDd Hughes deny the remajnjng allcgations in this paragraph.

RESPONSE TO PARAGRAPH NO. 147:

Denied.

TWELFl'II CA.USE OF A.crION
COLOllADQ ANTITRUST ACT

(AIleaecl MOIlOJI"'badou)
(AgalDst the DIRECfV Defendants)

RESPONSE TO PARAGRAI"B NO. 148:

DIREcrv and Hughes incorporate tbeir respo= to the paragraphs EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO. 149:

Denied.

RESPONSE TO PARAGRAPH NO. 150:

Denied.

RESPONSE TO PARAGRAPH NO. 151:

Denied.
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RESPONSE TO PARAGRAPH NO. 152:

·DIREcrv and Hughes are-without knowledge or information suf:Iicicnt to fOIm abeliefas .

to the lIUlh of the alIcgatiOll4 of this paragraph. and therefore deny same,

RESPONSE TO PARAGRAPH NO. 153:

Denied.

RESPONSE TO PARAGRAPH NO. 154:

Denied.

RESPONSE TO PARAGRAPH NO. 1!5:

Denied.

THIRTEENTH CAUSE OF AcrION
COLORADO ANTITRUST ACT

(ABreed Attempted MOIIOPO'lzatioo)
(Apfust the DIRECTV DelendaDt!l)

RESPONSE TO PARAGRAPH NO. 156:

DIREcrv and Hughes incorporate their responses to the paragraphs EchoStar

iDcorporated.

RESPONSE TO PARAGRAPH NO. 157:

Denied.

RESPONSE TO PARAGRAPH NO. lS8:

Denied.

RESPONSE TO PARAGRAPH NO. 159:

Denied.

RESPONSE TO PARAGllAPH -NO. 160:

Denied.
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FOURTEENTllCAUSEOF ACTION
CAT 'FQRNIA CARTWRIGHT Acr

(Alleged Per Se megaiRestraiDt or Trade - Ccmc:erted
Refusai to DealI Group Boycott)

(ApiDst All DefendaDts)

RESPONSE TO PARAGRAPH NO. llil:

DIRECTV and Hughes incorporate their re5pOllSeS to the paragraphs_EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO. 162:

DIREcrY mi Hughes admit that DIRECTV competes wi1l1 ECHOSTAR and all otbu

multi-dlamlel video P.IOgi.mii,jnl providers.

RESPONSE TO PARAGRAPH NO. 163:

Denied.

RESPONSE TO PARAGRAPH NO. 164:

The allegations in Ibis pamgraph purport to describe contracts, and rights that allegedly arise

out of such CQD1I3CtS, which speak for themselves; DIREcrv and Hugl1cs deny each and evety

allegation that is inconsistcnl therewith. DIRECTV and Hughes deny the remaining allegations of

- Ibis paragraph.

RESPONSE TO PARAGRAPH NO. 165:

Denied.

RESPONSE TO PARAGRAPH NO. 166:

Denied.

RESPONSE TO PARAGRAPH NO. 167:

Denied.
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iIi lEENTH CAUSE OF ACTION
ALLEGED CAl TFOBNIA UNFAlR CQMtEJInON LAW

(ApiDst tbe DIREcrv Defendants and RCA)

RESPONSE TO PARAGRAPH NO. 168:

DlREcrY and Hughes incorporate their responses to the paragraphs EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO. lei!):

DIRECTV aIld Hughes admit !bat DlREcrY competes with ECHOSTAR and an other

multi-<banneJ video programming providen in California.

RESPONSE TO PARAGRAPH NO. 170:

Denied.

RESPONSE TO PARAGRAPH NO. 171:

Denied.

RESPONSE TO PARAGRAPH NO. 172:

Denied.

. SIXTEENTH CAUSE OF ACTION
AI' EGEP TORTIOUS INTERFERENCE WITH CONTRACT

(ApiDst tbe DIREeI:V Defendants and RCA)

RESPONSE TO PARAGRAPH NO. 173:

DlREcrY and Hughes iB:orporate their responses to the paragraphs EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO. 174:

DlREcrY and Hughes are without knowledge or iDfomIation sufficient to form abeIicfas

to the truth of the allegations of this paragraph, and therefore deny same.

RESPONSE TO PARAGRAPH NO. 175:

Denied.
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. RESPONSE TOPARA.GRAPH NO. 176:

DcIlied.

RESPONSE TO PARAGRAPH NO. 177:

DCIlied.

RESPONSE TO PARAGRAPH NO. 178:

DCIlied.

RESPONSE TO PARAGRAPH NO. 179:

DCIlied..

. '':':' -...

SEVENTEENTH CAUSE or ACTION
AT! mED TORTIOUS INTQ!'ERJ:NCE WlTH ICONQMIC
RET ,ATJQNS, PROSPECl'IYE CONTRACTUAL RJJ,ATJON§

ANDJOB 'R!NINJiS.S EXPICl'ANCX
(ApiDst tile DIRICTV DeCendants and RCA)

RESPONSE TO PARAGRAPH NO. 180:

DIRECTV and Hughes iDi:mporate their responses to !be paragraphs EchoSlar

iDcorporalCd.

RESPONSE TO PARAGRAPH NO. lSI:

DIRECTV and Hugbcs are wilbcut koowledgc or information sllfljcjetrt to form a beliefas

to !be truth of !be allegatiom of this paragraph. and therefore deny same.

RESPONSE TO PARAGRAPH NO. 182:

DIRECTV and Hugbcs are witbcut koowledge or information SlIfIicicIIt to form a beliefas

to !be truth of !be allegations of this paragraph. and tliercfore deny same.

RESPONSE TO PARAGRAPH NO. 183:

DcIlied.

RESPONSE TO PARAGRAPH NO. 184:

DCIlied.
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RESPONSE TO PARAGRAPH NO. ISS:

Denied.

RESPONSE TO PARAGRAPH NO. 186:

Denied.

RESPONSE TO PARAGRAPH NO. 187:

DCDied.

RESPONSE TO PARAGRAPH NO. 188:

Denied.

RESPONSE TO PARAGRAPH NO. 189:

Denicd.

EIGHTEENTH CAUSE OF ACl'ION
AU ReED INJURIOUS PI.SBHQQD AND'R'!NJN'!!;':t1! DISPARAGEMENT

(ApIDst tbe DlRECTV Defendants)

RESPONSE TO PARAGRAPH NO. 190:

DlRECTV aDd Hugbes iDl:orporate their responses to the paragrapbs EchoStar

iDl:orporated.

RESPONSE TO PARAGRAPH NO. 191:

Denicd.

RESPONSE TO PARAGRAPH NO. 192:

Denicd.

RESPONSE TO PARAGRAPH NO. 193:

Denied.

RESPONSE TO PARAGRAPH NO. 194:

. Denied.
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RESPONSE TO PARAGRAPH NO. 195:

Denied.

RESPONSE TO PARAGRAPH NO. 196:

Dc::nied.

NINETEENTH CAUSE OF ACTION
AT.I.EGJD UNFAIR COMhWUQN

(ApiDst the DIRECTVnetendants and RCA)

RESPONSE TO PARAGRAPH NO. 197:

DlRECTV ami Hugbes iDcorporate their IeSpOIlSCS to the pamgraphs EchoStar

incorporated.

RESPONSE TO PARAGRAPH NO. 198:

Dc::nied.

RESPONSE TO PARAGRAPH NO. 199:

Dc::nied.

RESPONSE TO PARAGRAPH NO. 200:

EchoStar's statement that EchoStar is emitled to fairly compete in the marlcelp1al:c is an

assertion of law that requires no response. However, to the exteDt a response is requirl:d,

DIRECTV and Hughes admit that EchoStar is entitled to fairly compete in the marketp1al:c.

DIRECTV and HUghes deny !be mnaining allegatiOllS in Ibis paragraph.

RESPONSE TO PARAGRAPH NO. 201:

Dc::nied.

RESPONSE TO PARAGRAPH NO. 202:

Dc::nied.
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AFFIRMATIVE AND OTHER DEFENSES

DefcD4anrs DIREcrv and Hughes assert the following affirmative and other defenses to .

Plaintiffs' claims, without assuming the burden of proof where the burden of proof would

otherwise be on the plaintiffs:

1. Plajntiffs' ComplaiIlt fails to Stale a claim upon which relief can be graIIll:d.

2. Plain1iffs have suffered no antitrust injury.

3. Plaintiffs' allegations regarding the licensing of receivcrsldecodcn and sports

programming cballenge the lawful exercise of parents and copyrights and, for that reason, are

bi:y0Dd the scope ofthe antitrust laws.

4. plaintiffs are estopped by meirown COIIdw:t from assCrting these claiins, in whole

or inpart.

5. Plaintiffs' claims are baITed, in whole or in part, by the doctrines ofWlclean haD:ls

and in pari tklieto.

6. Plaintiffs' claims are barred. in whole or in part, by the applicable statutes of

limitations.

7. Plaintiffs' claims are barred, in w!lole or in part, by the doc:triIIl:: of laches.

8. plaintiffs' claims are baITed, in whole or in part. because they have failed to

mitigate olamages, if any.

9. plaintiffs lack staIlding to bring these claims, in whole or in part.

10. pJajntiffit have waived arrt rigbD 10 bring thc:lc claims, in whole or in part.

11. The doctrine of co1latcral estoppel precludes PIaiDtiffs from rclitigating issues

raised in their Cnmplaint.

12. Even ifPlaintiffs were entitled to recover damages, Defendants would be, and are
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entitled to, a set-off for damages reco~ble by Defendants Wlder their Counterclaim.

13. Plaintiffs' state law cllims are preempted by applicable federal or state statutes,

rules or orders.

14. P1ainliffs' claim of deceptive trade prac:tices UlIdcr the Colorado Consumer

Protection Act fails, in whole or inpart, because any allegedly disparaging statemclllS were m3de

in good faith or witbout knowledge of the allegedly dec:eptive c:!Iarac:ter of such statements.

IS. Plaintiffs' c:laims ofinlcxfexeuce with contr.u:t, interferem:e with c.xpa:lI:d business

relatiOIlS and UIIfair competition fail, in whole or in part, because DIRECTV's and Hughes'

alleged actions were privileged andIor proper to furtIler their 0WIl economic:,~tive or otber

legal1y proteCted rigltts or interests.

16. Plaintiffs' c:laims and allegations ofbusiDess disparagement and unfair competition

fail, in whole or in part, because the allegedly disparaging statelllClltS were fair COIIIIIIl:11t, were

made to c:ompetc for future business or to protect business ~lests, or were made in reply or

self-defense.

17. Any pIIlIitive damage award against DIRECTV would be c:onlrary to !be

Constitutions of !be United States, of Colondo,-lIDd of California.

WHEREFORE, Defendants DIRECTV Emerprises, Inc., DIRECTV, I!Jl;., DIRECTV

Merc1wJdising. Inc., DIREcrv Operations, Inc. and Hughes E1edronics Corporation (iDcorredly

idenlified as Hughes NetWork System.!) request tba1 PJajntif'f$' Complaint be dismjssed witb

prejudice, !bat P1aintiffs recover DClbiDg on their claims, aDd tbat DcfeDdants be awarded their

costs and expenses to defend this action, including =sonable attorneys' fees, and suCh other relie1'

as is fair and just.

------
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